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MEMORANDUM FOR: Chief, Administtative Law Division/OGC

STAT FROM: . ‘ Legislation Division -
' Office of Congressional Affairs

SUBJECT: Berne Convention Implemehtation Act of 1988, -
- S. 1301 and H.R. 4262

1. Attached for your information is a copy ofvthe above-
captioned bill. It has been passed by both houses of Congress
and has been sent to the President for signature.
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LEGI--SLATE Report for the 100th Lcngress Tue, Uctober lb, 1988 8:38am (EDT)

H.FR.4262 Berne Convention Implementation Act of 193838

Report {for
and Senate (Errolled), AT THE SECOND

As finally approved by the House
SESSTON
Complete Text of this version

H.R. 4262
One Hundredth Congress of the United States of America
AT THE SECOND SESSIONM
Begun and held at the City of Washington on Monday,
the twenty—-fifth day of January, one thousand nine hundred and eighty-=ight

An Act
To amend title 17, United States Code, to implement the Berne Convention
for the Frotection of Literary and Artistic Works, as revised at Faris on July

24, 1971, and for other puwrposes.

EBe it enacted by the Senate and Houss of Representatives of the United

States of America in Congress assembled,

~4

SECTION 1. SHORT TITLE AND REFERENCES TO TITLE 17,
UNITED STATES CODE.

(a) Short Titie.——This Act may be cited as the "Berne Convention

Implementation Act of 17482Y.
(k) References to Title 1/, United States Code.---Whenever in this fct an

amendment oF repsal is expressed in terms of an amendment to or a repeal of a
sgction or other provision, the reference shall be considered to be made to a
chtion or other provision of title 17, United S5tates Code.

m

=

SEC. 2. DECLARATIONS.
The Congress makes the following declarations:

(1) The Convention for the Frotection of Literary and Artistic Works,
signed at Berne, Switzerland, on September 9, 1886, and all acts,
protocnls, and revisions thereto (hereafter in this Act referred to as the
"Berne Convention") are not self-executing under the Constitution and laws
of the United States. ' :

(2) The cbligations of the United States under the Berne Convention may
be performed only pursuant to appropriate domestic law. '

(%Y The amendments made by this Act, together with the law as it exists
on the date of the enactment of this Act, satisfy the obligations of ths
United States in adhering to the Berne Convention and no further riaghts or
interests shall be recognized or created for that purpose.

SEC. . CONSTRUCTICN OF THE EBERNE CONVENTION.

Low wtn
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(&) Relationship With Domestic Law.--The provisions of the BPerne Convention-—-
(1) shall be given effect uwnder title 17, as amended by this Act, and
any other relevant provision of Federal or State law, including the common

law: and ’
() shall not be enforceable in any action brought pursuant to the
provisions of the Berne Convention i1tself.

(b)Y Certain Rights Not Affected.-—-The provisions :of the Berne Convention,
the adherence of the United States theretoc, and satisfaction of United States
ohligations thereunder, do not expand or reduce any right of an author of a
worlk, whether claimed under Federal, State, or the common law--

(1) to claim auvwthorship of the work: or
(2) to object to any distortion, mutilstion, or other modification of,
or other derogeatory action in relation to, the work, that would preijudice

the author s honor or reputation.

SEC. 4. SURBJECT MATTER AND SCOFE OF COFYRIGHTE.
{a) Subiect end Scope.——-Chapter 1 is amended--
(1) in section 1@01-- -
() in the definmition of "Fictorial, graphic, and sculptural works"
by striking out in the first sentence "technical drawings, diagrams,
and inserting in lieu therecof "diagrams, models, and

1"
e Mo
HERSY %

arnd models"”
technical drawings, including architectural pla

(B) by inserting after the definition of "Audiovisuwal works®”, the
following: "

"The ‘Berne Convention’ is the Convention for the Frotection of Literary
and Artistic Works, signed at Berne, Switzerland, on September 7, 188&,
and all acts, prmtocolﬁ and revisions thereto.

"4 owork is a ‘RBerne Convention work’ if--—

"{1y in the case of an unpublishec work, one or more of ths authors
national of & nation adhering to the Berne Convention, or in the

is a
case of a published work, one or more of the auvthors is a national of
& nation adhering to the Berns Convention on the date of first
pubilications h

2 i a nation adhering to the EBerne

”( ‘3 the work was first published i
Convention, or was simultaneously fir
to the Berne Convention and in a for
to the Berne BConventions

Y{Z) din the case of an audiovisual work--—

"{ny if one or more of the authore is a legal entity, that
author has itz headguarters in & nation adhering to the Barne
Convention: or :

"(BRY if one or more of the authors is an individual, that author

omiciled, or has his or her habitual residence in, a nation

s g

st published in & nmation adhering
ign nation that doesz not adhere

U!ﬂ

,...x

is
sdnerlﬂg to the Berne Convention; or
"(45 in the case of a pictorial, graphic, or sculptural work that is
incorporated in & building or other structuwre, the bullding or

structure is located in a nation adhering to the Berne Convention.

For purposes of paragraph (1), an author who is domiciled in or has his or
her habitual residence in, a nation adhering to the Berne Conve sntion is

considered to be a nmational of that mation. For purposes of paragraph (2),
work is considered to have been simultanecusly published in two or more

= i%E
nations if its dates of publication are within 28 days of one another."j
and

(CY by inserting after the definition of "Copyright owner', the

followings:

"“The ‘country of origin’ of a Berne Convention work, for purposes of section
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411, ise the United States if-—--

"(1) in the case of & published wurl the work is first published-—

Y)Y inm the United States; ,

(R simultaneously in the United States and another nation or
nations adhering to the Berne Convention, whose law grants & term of
copyright protection that is the same as or longer than the term
provided in the United States:

“(C) simultarecusly in the United States and a foreign nation that
doss nat adhere to the Rerne Conventiong or

(DY in a foreign nation theat does not adhere to the Berne
Cornvention, and all of the authors of the work are nationals,
domiciliaries, or habitual residentes of, or in the case of an
audiovisual work legal entities with headguarters in, the United
States; '

"(2) in the case of an unpubblished work, a&ll the authors of the work are
nationals, domiciliaries, or habitual residents of the United States, or,
in the case of an unpublished audiovisual work, all the authore are legal
entities with headguarters in the United :tmtﬁca (=]

“"(Z) in the case of & pictorial, graphic, or sculptural work _
incorporated in & building or structure, thm building or structure is

located in the United States. ’ _
For the purposes of section 411, the ‘country of origin’ of any other FEerne
Convention work is not the United States.":
(2) in section 1@4) -
‘ (AY by redesiagnating paragraph (43, as paragraph (33 and
(B} by inserting after paragraph (2) the following new paragraph:
"4y the work is & Berne Convention works; or';
(3) in section 104 by adding &t the end thereof the following:
"{g) Effect of Berme Convention.-—-—No right or interest in a work eligible
for protection under this title may be claimed by virtue of, or in reliance
upon, the provisions of the Berne Convention, or the adherence of the United

States thersto. Any rights in a work eligible for protection under this title
that derive from this title, other Federal «or State statutes, or the common
law, shall not be sxpanded or reduced by virtue of, or in reliance upon, the

4
provisions of the Eerne Convention, or the adherence of the United Gtates
thereto."; and

(4} by inserting after section 116 the following new sectiont

"Sec., 116A. Negotiated licenses for public performances by means of
coin-— uperated phonorecord plavers ‘ '
"(a) Applicability of Section.~--This section applies to any nondramatic
musical work embodied in & phonorecord. '

"(h) Limitation on Exclusive Right if Licenses Mot Negotiated.-—
{1 ﬁ:pl;c*“lllhy -—1Ir the case of & work to which thiz section
applies, the exclusive right under clause (4) of section 136 to perform
the mork publicly by means of a coin-operated phonorecord playver is
limited by section 116 to the extent provided in this section.

"(Z) Determination by copyright royalty tribunal.--The Copyright Royal
Tribunal, at the end of the l-year period beginning on the effective date
of the Berne Convention Implementation Act of 1988, and pericdically
thereafter to the extent necessary to carry out subsection (£, shall
determine whether or not negotiated licenses authorized by subsection (o)
are in effect so as to provide permission to use a guantity of musical
works not substantially smaller than the quantity of such works performed
on coin-operated phonorecord players during the l-year period ending on
the efferctive date of that Act. If the Copyright FRoyalty Tribunal
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by

determines that such negotiated licenses are not so in effect, the
Tribunal shall, upon making the determination, publish the dete mination
in the Federal Register. Upon such publication, section 116 shall apply
with respect to musical works that are not the subject of such negotiated
licenses.

c) Negotiated Licenses. -

"{1) Authority for negotiations.-—Any owners of copyright in works to
which this section applies and any operators of coin-operated phonorecoird
plavers may negotiate and agree upon the terms and rates of royalty
payments for the performance of such works and the propartianate diviesion
of fees paid among copyright owners, and may designate common agents to
negotiate, agres to, pay, or receive such royalty paynumt:.

") fArbitration.-—-Farties to such & negotietion, within such ftTime &
may be specified by the Copyright Royalty Tribunal by regulation, may
determine the result of the negotiation by arbitration. Buch arbitration
shall be governed by the provisions of title 2, to the extent such title
is not inconsistent with this sectieon. The perties shall give notice to
the Copvright Foyalty Tribumal of any determination reached by arbitration
and any such determination shall, as between the parties to the
arbitration, be dispositive of the issues to which 1t relates.

"(d) Licenss Rqr"eﬁcnta auperlmr'to Copyright Royalty Tribunal
Determinations. ——License agreements betwsen one or more copyright owners and
one or more coperators m% coin-operated phonorecord players, which are

o~

11

negotiated in accard;ﬂce with subsection (c)y, shall be given effect in lieu of
51v otherwise applicable determination by the Copyright Royalty Tribunal.
‘(e) MNegotiation Schedule.--Not later than 60 dayve after the efftective date

of the Berne Convention Implementation Act of 1988, i+ the Chairman of the
Copyright Royalty Tribunal has not received notice, from copyright ocwners and
operators of co 1n~mperated phonorecord playvers referred to in subsection
() (1), of the date and location of the first mesting be tween such copyright
owners and such operators to commence negotiations authorized ty subsection
(c), the Chairman shall announce the date and location of such meebting. Such
meeting may not be held more than 9@ days atter the effective dﬁte of such Act.
"{f) Copyright Rovalty Tribunal To Suspend Various Activities.--The
Copyright Royalty Tribunal shall not :anduct any ratemaking activity with

respect to coin-operated phonorecord players unless, at any time more than one
vear after the effective date of the Berne Convention Implementation Act of
1988, the negotiated licenses adopted by the parties under this section do not

-

prov1de permission to use a quantity of musical works not substantially
emaller than the guantity of such works performed on coin-operated phonorecord
players during the one-year period ending on the effective date of such Act.

"{g) Transition FProvisions; Retention of Copyright Royalty Tribunal
Jurisdiction.——Until such time as licensing provisions are determined by the
parties under this sesction, the terms of the compulsory license under section
1146, with respect to the public performance of nondramatic musical works by
mzans of coin-operated phonorecord players, which is in effect on the day
before the effective date of the Berne Convention Implementation Act of 1988,
shall remain in force. I¥ a negotiated license authorized by this section
comes into force so as to supersede previous determinations of the Copyright
Foayalty Tribunal, as provided in subsection (d), but thereafter is terminated
or expires and iz not replaced by ancther licensing agreemant, then section
11& mhall be effective with respect to musical works that were the subject of
such terminated or expired licenses."; and

(b)) Technical Amendments.-—- (1) Section 116 is amended--

(A)Y by amending the section heading to read as follows:
“Ser. llé. Scope of exclusive rights in nondramatic musical works:

T
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Compul sary licenses for public performances by means of coin-operated
phonorecord players': :
' () in subsection (a) in the matter preceding paragraph (1), by
inserting after "in a phonorecord," the following: "the performance of
which is subject to this section as provided in section 1166,"; and
(CY inm subsection (&), by imserting "and section 11&6A" after "fAs used in
this section”.
(?) The table of sesctions at the beginning of chapter 1 is amended by
striking out the item relating to section 114, and inserting in lieu thereof

the following:
“116. Scope of exclusive rights in nondramatic musical works: Compulsory
licenses for public pmrFOmence: by means of coin-operated phonorecord players.
"11&4. Neqa*iated licenses for public per¥urmmnue~ by meEans of

coin—ogperated phonorecord p]gyerga”.

=0. 5. RECOR

D“TION.

Section 205 is amended——

(1) by striking out subsection (d)i and
: 2) by redesignating subsections (e) and (£} as subsections (d) and (&2,
respectively.

SEC. é&. FREEMFTION WITH RESFECT TO OTHER LAWS NOT AFFECTED.

Section @1 is amended by adding at the end thereof the following:

“{g) The scope of Federal preemption-under this section is not affected by
the adherence of the United States to the Rerne Convention or the satisfaction
of ohligations of the United States thereunder.”

SEC. 7. NOTICE OF COFPYRIGHT.

(a) Vieually Pe*ceptible Copies.-—-8Bection 4@1 is amended--

(1) in subsection (&), by amending the subsection heading to read as
follows:

"{&a} General Frovizions.——"j

(2 in subsection (&), by striking out “"shall be placed on all’” and
inserting in lied thereot "may be placed on':

(%) in subsection (b), by striking out "The notice appearing on the
copies” and imserting in lieu theresof "If & notice appears on the copies,
itv: and :

{4) by adding at the end the followings:

" vadawﬁla*y Weight of Notice.-—If a notice of copyright in the form and’
pusition specified by this secticn appears on the published copy or copies to
which a defendant in & copyright infringement suit had access, then no weight
shall be given to such a defendant’s interposition of a defense based on
innccent infringsment in mitigation of actual or statutory damages, except as
provided in the last sentence of section S@4(c) {(Z).". i

' (h) Fhonorecords of Sound Recordings.-—Section 482 is amended--
(1) inm ~WJ~~mtion (a}, by amending the subsection heading to read as
follows:

"{a) General Frov1=10n5, - _

23 in subsesction (u)q by striking out "shall be placed on ail" &and
inserting in lieu thereof "may be placed on'j
(%) in subsection (b)Y, by striking out "The notice appearing on the
phonorecords” and inserting in lieu therecf "I+ a notice appears on the
phonorecords, it"s and
(4) by adding at the end thereof the following new subsection:
"(d) Evidentiary Weight of Neotice.--I+ a notice of copyright in the form and
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position specified by this section appears on the published phonorecord or
phoriorecords to which a defendant in a copyright intringement suit had access,
then no weight shall be given to such a defendant’s interposition of & defense
based on innocent infringement in mitigation of actual orv~tmtutory damages,
except as provided in the last sentence of section S@4(c) (2).".

(¢) Fublications Incorporating United States Government Wort,.“—uecL;on 4@
is amended to read as follows:

"Sertions 401 (d) and 4072(d) shall not apply to a work published in copies or
phonorecords consisting predominantly of one oF more works of the United
States Government unless the notice of copyright appearing on the published
copies or phonorecords to which a defendant in the copyright ind fringement suit

had access includes a statement identifying, ither affirmatively or
negaetively, those portions of the copies or ph norecords embodying any worlk or

works protected under this title.'. : :
() Notice of Copyright; Contributicns to Collective Works.-—-Section 4@4 is
amended--— . .
(1) in subsection (&), by striking out "to satisty the reguirements of
stions 481 through 483", and inserting in lieuw thereof "to invohe the
proviaimn: of section 401 (d) or 4232(d), as applicable"; and
(2) in subsection (b)), by striking out “"Where" and inserting in lisu
thereof "With respect to copies and phonorscords publicly distributed by
authority of the copyright owner before the effective date ot the EBerne
Convention Implementation Act of 1988, where”.
(e} Omission of Notice.--Bection 4@%5 is amanded-- :
(1) im subsection (&), by striking out "The omission of the copyright
notice prescribed by" and inserting in lieu thereof "With respect to
copies and phonorecords publicly distributed by authority of the copyright
owner before the effective date of the Berne Convention Implementation Act
of 1988, the omission of the copyright notice described in'j
in subsection (b), by striking out "omitted," in the first sentence
and inserting in lieuw thereof "omitted and which was pub 11L1y distributed
sy authority of the copyright owner before the effective date of the Berne
Convention Implementation &Act of 1988,"; and
(%) by amending the ssction heading to 2ad a
Sec. 485, MNotice of copyright: Omission rnioctice o
phonorecords”

i
&

tl‘:‘ﬁ

o

]
v {7}
e

~h

.

—
T

I

x

[

an

i

(£) Error in Mame or Date.--Section 48é is amended--
(1) in subsection (&) by :frlking out "Where" and inserting in lieu
=13

thereof "With respect to copiss and phonorecords publicly distributed by
authority of the copyright owner before the effective date of the Berne

Convention Implemsntation Act of 1988, where';
(2) in subsection (b)) by inserting "before the e+$ect*ve date of the
Berrne Convention Implementation Act of 1988 atter distributed”:

(%) in subsection (ci-——
(A) by inserting "before the effective date o
Implementation Act of 1988" after "publicly distrib
(B} by inserting aftter "4@5" the following: "as i
before the effective date of the Berne Convention I
of 1988"; and
(4} by amending the section heading to read as follows:
"Sec. 4B&. Notice of copyright: Error in name or date on certain copies
and phonorecords".
(g) Clerical émendment.-—-The table of sections at the beginning of chepter 4
is amended by striking out the items relating to sections 40% and 4046 and
inserting in lieu thereof the following:

he bBerne Convention
wted”s and

1 effect on the day
mplementation Act

iy
rt

i
=
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"4@5. Notice of copyright: Omission of notice on certain copies and
phonorecords. ‘
"406. Notice of copyright: Error in name or date on certain copies and

phonorecords. .

SEC. 8. DEFQSIT OF COFIES OR FHONORECORDS FOR LIERARY OF CONGRESS.
Section 4@07(a) is amended by striking ocut “"with notice of copyright®.

SEC. 9. COPYRIGHT REGISTRATION.
(a) Registration in General.--Section 408 is amended-—

(1) in subsection (&), by striking out "SBubiect to the provisions of
section 48% (), such" in the second sentence and inserting in lieu thereof
PEuch ‘

(2% in subsection () (Z)-—-—

(A} by setriking cut "&ll of the following conditions—-
inserting in lieu thereof "the following conditions:";
(B} by striking out subparagraph (A):; and
(C) by redesignating subparagraphs (BE) and (€} as subparagraphs (A
and (B}, respectively. '
(b)) Inftringement Actions., ——

" and

i1l is amended-—

(1) Registration as & prerequisite.——Section 4
Ay by amending the section heading to read as follows:

"Sec. 411. Registration and infringement actions”:
(F} in subsection (&) by striking out "Subject" and imserting in

lieu thereof "Except for actions for infringement of copyright in
Berne Convention works whose country of origin is not the United
States, and subject"; and

(Cy in subsection <b)(2)/by inserting ", if reqguired by subsection
(ad ," after "work". '
(2) Table of sections.—--The table of sections at the beginning of
chapter 4 i lating to section 411 and

[
amended by striking out the item relat
] €+
EA [

inserting in herect the following:

iel

"411. Registration and infringement actions.”.
SEC, 1@. COPYRIGHT INFRINBEMENT AND REMEDIES.
{a) Infringement.—-—-5ection S@1(L) is amended by striking out "sectien
25 () and 41i1," and inserting in liesu thereof "section 411,".
(b} Damages and Frofits.-—-Section SU4{(c) is amended--
(1) in paragraph (13}-—- ‘

Hy

{4 by striking out "F25Y, and inserting in lieuw therecot “"F5088": and
b4 = 5 = ;

(B} by striking out "#10,800", and inserting in lieu thereof
"£28,808":; and
(2} in paragraph (2)—-
(/) by etriking out "#50,088.", and inserting in lieu theresof
"F102,080."; and
(E) by striking out "#1@08.", and inserting in lieuw thereof "FIZOE.".

SEC. 11, CORPYRIGHT ROYALTY TRIBUNAL.
Chapter &8 is amended-—- :

(1) in section B&1, by adding at the end of subsection (b) the
following: "In determining whether a return to & copyright owner under
section 116 is fair, appropriate weight shall be given to--

"{i) the rates previously determined by the Tribumal to provide a fair
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return to the copyright owner, and
"(ii) the rates conteined in any

116/ of this title."; and
(2 by amending section 804 (a) (X
(Y (i) In procesdings under
adijustment of royalty rates as
be filed in 1996 and in each
at any time within 1 year aftter
section 1168 are terminated or
subsequent agreements.
"(ii) I negotiated

(L)Y to read
section 801 (
provided in
subseguent

negotiated

expire

may

andl

licenses authorized b

force so as to supersede previocus determinations

11é6a(d) , but thereaftter
sequent agreemen
terminat

insection
replaced by sub
of any party to such

prrovided
aﬁu are
upon petition

ot

are not

October 18, 1988

license negotiated purs uant to eectiaon

as follows:

) (1) concerning the
csection 115, such petition
tenth calendar yesar, and
licenses authorized by

replaced by

vy section 11&6A come 1nto

of the Tribunal, as
are terminated or expire
ts, the Tribumal shall,
ed or expired negotiated

P

license agresment, promptly establish an interim rovalty rate or rates
for the public performance by means of & coin—operated phonorecord
plaver of nondramatic musical works embodied in phonorecords which had
beern. subject to the terminated or expired negotiated license '
agresment. Such interim royalty rate or rates shall be the same as the
last such rate or rates and shall remain in force until the conclusion
of procesdings to adjust ths rovalty rates applicable to such works,
or until superseded by & new negotiated license agreement, as provided
in section 11&AWY.". ’

SEC. 120 WDORES IN THE FUBLIT DOMAIN. _

Title 17, United States {ode, as amended by this Act, does not provide
copyright protection for any work that is in the public domain in the United
States. )

SEC. 1%, EFFECTIVE DATE: EFFECT. ON FENDING CASES.

{a) Effective Date.--This Act and the amendments made by this Aot take
effect on the date on which the Besrne Convention (as defined in section 161 of
title 17, United States Ccd@} gnters into force with respect to the United
States. i ‘

(b) Effect on Pending Cases.-—fny cause of action arising under title 17,
United States Code, before the effective dste of this Act shall be governed by
the provisions of such title as in effect when the ceuse of action arose.

Speaker of the House of Representatives.

Vice Fresident of the United St
Fresident of the Senate

tates and
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